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Associate Justice

When three US Supreme Court Justices met at Card o zo with eight of their coun-
terparts from the Court of Justice of the European Union, they discussed wa y s
that their courts and pro c e d u res we re similar as well as differen t in an effort to
d i s c o ver how they can learn f rom each  other. Prior to the meeting, David
Ru d e n s t i n e, Dr. Herman George & Kate Kaiser Professor of Constitutional Law,
sat down with  Associate Justice Sandra Day O’Connor, the most senior mem-
ber of the US delegation, to discuss her thoughts a bout the day’s conference and
to gain insight on the first woman appointed to the highest court in the land.
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R U D E N S T I N E : When looking at the history of the Supre m e
Court and  the d ialogue that goes on am ong justices and
s c h o l a rs over how to interpret  and apply the United
S tates Constitution, there is no evidence that we have
l o o ked to Italy and  France and Germany or any other
country for ways to interpret or rule on cases and legis-
l a t i o n .
O ’ C O N N O R : H i s torically courts in this country have been
insulated. We do not look beyond our bord e rs for p re c e-
d e n t s. When I went to law school, which after all wa s
back in the dark ages, we never looked beyond our bor-
d e rs for pre c e d e n t s. As a state court judge, it neve r
would have occurred to me to  do so, and when I got to
the Supreme Court, it was very m uch the same. We just
didn’t do it. Occasionally we have to interpret an inter-
national tre a t y — o n e, perhaps, affecting airlines and lia-
bility for injury to passengers or damage to goods. Then,
of cours e, we have to look to the precedents of other
member nations in resolving issues. But short of that, we
h a ve tended  not to pay any attention to what other coun-
tries we re doing. Yet m ost countries, at least in the we s t-
ern world, face similar issues from  time to t ime. Look at

Canada. Canada has a Charter of Rights and
Freedoms that is parallel to our Bill of
Rights—it is not identical but similar. They
h a ve faced many of the same issues we have
and at roughly the sam e time. It is my sense
that we have not paid close attention institu-
tionally to  the jurisprudence of Canada or
other nations. I think  that’s changing.

R U D E N S T I N E : As Just ices consider a particular
case that has been briefed and argued and
read , would you then also consider re a d i n g
opinions of a supreme court or a constitu-
tional court in some other land as a way of
gaining additional insight on our own tra d i-
tions or interpre ta t i o n s ?

O ’ C O N N O R : I would, if it we re an issue that had a close
p a rallel in decisions of that other count ry . I would be
i n t e rested to know how they handled it, yes.

R U D E N S T I N E : In  any opinion that you have offered, do  you
recall citing an opinion of a fo reign court?
O ’ C O N N O R : Ye s, but I don’t have specifics to give you th is
m o r n i n g .

It is a good thing to  do occasionally. Let me give you
some exa m p l e s . We had a case not long ago invo l v i n g
s tate laws governing physician-assist ed suicide. We have
virtually no experience of that in this country—none.
And that was a case where we had some very  useful ami-
cus briefs and m aterials that  brought befo re us the ex p e-
rience of other countries, such as the Ne t h e r l a n d s. I
found that this was very useful, and I suspect that if we
l o o ked  we would see some of these materials cited. I also
recall that in some of the cases in which our court  wa s
looking at state laws governing abortion, it was ve r y
i n t e resting to look at  compara t i ve experiences in other
western nations. I suspect that we would  find cited some
of those mat erials as we l l .
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R U D E N S T I N E : During the course of the year, as you meet
with circuit court judges and district court judges at con-
f e re n c e s, meetings, and lecture s, is it your sense that
this international flavor is having a trickle-down effect as
we l l ?
O ’ C O N N O R : All over the country federal courts are fa c i n g
c e r tain international law issues as a resu lt of treaties like
NA F TA. If you  go to the Ninth Circuit and other are a s
closely affected by NA F TA, you will begin to see some
cases raising issues with int ernational import: enfo rc e -
ability of judgments, taking depositions. What about the
e n fo rcement of ord e rs from some decision-making body
e s tablished by  NA F TA itself as opposed to a judicial judg-
m e n t ?

C e r tainly we have had to face ex t radition of people to
and from this country that invo ke international issues.
Our court has had a couple of cases involving the alleged
fa i l u re of state pro s e c u to rs to advise criminal defendants
who are nationals of another country that there is a con-
sul from their country with a certain addre s s, with whom
they m ay wish to consult, as is re q u i red by  the Vienna
C o n vention. When that  obligation is not observed, an
i m p o r tant issue of international law is pre s e n t e d .

I have had some contact with various circuit court
judges to ex p l o re the possibilit y of having circuit confer-
ence p ro g rams address issues in international law. There
is a great deal of interest in th is kind of p ro g ram. I will
participate on a panel th is summer at the Ninth Circ u i t
c o n f e rence focusing on international law issues.

R U D E N S T I N E : Let m e shift ground if I might. When you
h a ve a difficult case, besides perhaps consulting other
p recedent s and decisions of other countries, are there
any figures in Am erican jurisprudence—and let’s just
talk  for the moment about figures who are no longer on
the court—to whom you turn with any regularity fo r
insight, pers p e c t i ve, and wisdom?
O ’CO NN OR: I have found it most helpful, when I have a
particu larly tough legal issue at the court, to find some
opinion by Justice Harlan  [John Marshall Harlan
( 1 9 5 5 – 1 9 71)] to see how he would deal with that issue.
He was a very thoughtful justice. And he dealt  with
issues so fairly and so  well. It’s a joy to find them!  Inter-

estingly  enough, on the issues of federalism I think Jus-
tice Frankfurter [Felix Frankfurter (1939–1962)] offers a
lot of insights. You wouldn’t expect that, would  you , but
he did. You can find the writings of many past justices
helpfu l, depending on the issue and the circ u m s ta n c e.

R U D E N S T I N E : I t ’s interesting to hear the t wo that you do
c i t e, because in my own experience in the classroom, I
would flag both of them, especially Justice Harlan, fo r
letting you know exact ly what’s on their minds. Yo u
might not agree with him, you might come at it a differ-
ent way, but there ’s no way to walk away from a Harlan
opinion without thinking he’s …
O ’ C O N N O R : H e ’s thought it thro u g h .
R U D E N S T I N E : And he’s told you  what he thinks. Is that par-
tially the quality that you find?
O ’ C O N N O R : Well, yes, and it seems to me that he eva l u a t-
ed  issues in a very fa i r, equitable manner. He had a bal-
anced and object ive approach , I think, to everything that
I ’ ve seen of his opinions.

R U D E N S T I N E : In thinking about what to ask you th is morn-
ing, I asked my daughter, who is a high school senior, “A s
you know, Justice O’Connor is the first woman to be
appointed to the US Supreme Court. If you had a chance,
what kind of questions would  you ask her?” And then I
got about 12! So let me run down the list very quickly. I
think they are all part of the same piece of cloth. What
was it like when you we re first appointed and became a
member of the court? Was there awkwa rdness or hostil-
ity  of any kind that you experienced? Did  that change
o ver the years? Did it particularly change when Justice
G i n s b u rg arrive d ?
O ’ C O N N O R : T h e re was no hostility at the court when I
a r r i ved . The fact is, we are a nine-member court that sits
on cases. When there are only eight members, it does
not function right, particularly in those days when it
often divided four to  fo u r. The members of the court
we re just  delighted to have a ninth m ember—male or
f e m a l e. They we re all kind and welcoming. What was a
p roblem was the exc e s s i ve amount o f media attention to
the appointment of the first woman and  everything she
did. Eve r y w h e re that Sandra went, the press was sure to
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go. And that got tiresome; it wa s
s t ressful. I didn’t like it. I don’t
th ink my husband liked it . It was a
c o n s tant pre s e n c e. And over the
y e a rs, just because I was somehow
symbolic of someth ing different on
the court, when the court wo u l d
hand down a decision, there wo u l d
be a lit tle add-on: What did Justice
O’Connor do in the case? This
change d dramatically  with the
a r r i val of Justice Ginsburg. All of a sudden there we re
t wo women and we all became “fungible” justices, and
that  was an enormous help. Justice Ginsburg is a ve r y
competent  justice, and it is a joy  to have her on the
court, but particularly for me it is a pleasure to have a
second woman on the court.

R U D E N S T I N E : O ver the period of the past fifteen or so
y e a rs, do you have a sense that the standing and position
of women in the profession as a whole has changed as a
result of your appointment to the high court?
O ’ C O N N O R : Clearly it has. When I was nom inated in  1981 ,
and took the position, it was incredible to see doors
opening fo r women around the world on court s and fo r
other positions, too. And law schools became more
open. More young women started at tending law school.
I t ’s now half and half, at least, if not more.

My concern was whether I could do the job of a jus-
tice well enough to convince the nation that my appoint-
ment was the right move. If I stumbled badly in doing
the job, I think it would have m ade life more difficult fo r
women, and that was a great concern of mine and still is. 

R U D E N S T I N E : As you experienced that responsibility , espe-
cially  during your early months or years on the court,
we re there opinions that you had  the responsibility to
author where you really felt this more acutely?
O ’ C O N N O R : Any time there was an issue involving any
kind of gender discrimination, there would be a particu-
lar focus on “what is the woman justice going to do?”
Mississippi Unive rsity for Women v. Hogan [1982], for ex-

a m p l e, was a case in which there
was a great deal of press attention,
and  I ended  up  writing the majority
opinion. So that was a focal point.
The abortion cases produced an
enormous amount of mail to my
c h a m b e rs, vastly more than to the
other chambers, I am sure. I some-
times thought there wasn’t  a
woman in  the United States who
didn’t write me a letter on one side

or the other of that issue. I have two secre ta r i e s, and we
we re incapable of opening all the mail. We physically
could  not do it in a normal working day.

R U D E N S T I N E : As you  move around from forum  to fo r u m ,
especially when you  meet with international jurists and
l a w y e rs, there must be times when there are conve rs a-
tions about the role of the Supreme Court in American
l i f e. In my ex p e r i e n c e, this international group  has a
h a rd  t ime really appreciating what that role is, what it
may have been in the past, and what it might be in the
f u t u re. How do you  reflect on that ro l e, and how do you
describe it in your conve rs a t i o n s ?
O ’ C O N N O R : My sense is that jurists from other nations
a round the world unders tand that our court occupies a
very special place in the American system, and that the
court is rather well re g a rded in  comparison, perhaps, to
their own. It is also my sense that jurists from other
nations believe our court has broader powe rs than most
of theirs have in terms of, for exa m p l e, declaring a leg-
i s l a t i ve enactment unconstitutional.

Many courts don’t have the power o f judicial re v i e w
of acts of legislation. Most high court s in other nations do
not have discretion, such as we enjoy, in selecting the
cases that the high court  re v i e ws. Our court is virtually
alone in the amount of discretion it has. We are con-
s tantly grateful that Congress has seen fit to give the
court that amount of discretion. We would drown in
cases otherwise—cases that neither wa r rant nor merit
the attention of the nine-mem ber court.                      ■
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