Justice O’Connor with Justices
Anthony Kennedy (& |€ft)
and Stephen Breyer
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When three US Supreme Court Justices met at Cardozo with eight of their coun-
terparts from the Caurt of Justice of the European Union, they discussed ways
that their courts and procedures w ere smilar as well as different in an effort to
discover how they can learn from each other. Prior to the meeting, David
Rudengting Dr. Herman George & Kate Ka ser Professor of Constitutional Law,
sat down with Asociate Justice SendraDay OConror, the maost senior mem-
ber of the USdd egation, to discuss her thoughts about the day's conferenceand
togain insight on the first woman appointed to the highest court inthe land.
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RUDENSTINE: When |ocoking at the history of the Supreme
Court ard the dialogue that goes on among justices and
scholars over how to interpret and apply the United
Saes Constitution, there is no evidence that we hawe
looked to Italy and France and Germany or any other
country for ways to interpret ar rue on cases and legis-
lation.

o'coNNoR: Hidorically courtsin this country have been
insulated. We do nat ook beyord our borders for prece
dents When | went to law school, which &fter all was
back in the dark ages, we rever looked beyond our bor-
ders for precedents As a date cout judge it never
wauld have occured to me to do so, and when | gat to
the Supreme Caurt, it was very much the same. We just
ddn't doit Occasiondly we have to interpret an inter-
national treaty—one perhaps, affecting airlines and lia-
bility for injury to passergersor damage to goods. Then,
o course, we have to look to the precedents of other
menber nationsinresolving issues. But short of that, we
have tended not to pay any attention towhat other coun-
trieswere doing. Yet maost courtries, at least inthe west-
ernworld, face similar issuesfrom time totime. Look at
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Justice OConnor with
Judge Laf Sevdn of the Court of Justice
of the European Gommunities

Canada. Canada has a Charter of Rights and
Freedoms that is parallel to our Bill of
Rights—it is not identical but similar. They
havefacedmany of the same issueswe have
and at rougHy the sametime. Itis my sense
that we have nat paid close attentioninstitu-
tiondly © the jurisprudence of Canada or
other nations | thirk that'schanging.

RUDENSTINE: AsJusticesconsider a particular
case that has been kriefed and argued and
read, would you then also consider reading
opinions of a supreme caurt or a constitu-
tiona courtin some other land as a way of
ganing additional insight on our own tradi-
tions or interpretations?

O'CONNOR: | would, if it were an issue that had a close
paralld in decisions of that other courtry. | would be
interested to know how they handled it, yes.

RUDENSTINE: In any opinionthat you have dffered do you
recdl citinganopinion o aforeign court?

O'CONNOR: Yes, but | don't have specifics togve you this
morning.

Itis agood thing to do occasiorally. Let me gve you
Dme examples. We had a case not long ago involving
sate laws governing physcianassisted suicide. We have
virtually no experience o that in this country—none.
And that was acase wheewe had some very usefu ami-
custriefsand materials that brought before usthe expe-
rience o other countries such as the Netherlands. |
found that thiswas very usefu, and| suspect that if we
looked we woud see someof these materidscited. | also
recdl thatin some of the cases in which our court was
looking at state laws governing abortion, it was very
interegding to look a comparative experiences in other
western nations. | suspect that we would findcitedsome
of those materials as well.

When | was nominated in 1981,
and took the postion,

it was incredible to see

for women around the world N
on courts and for other postions, too.

CARDOZO LIFE



My senseisthat jurigs from
other nations around the world
understand that our court occupies a

in the American”system.

RUDENSTINE: During the course of the year, asyou meet
with circuit court judgesand digrict court judges at con-
ferences meetings, and lectures, is it your sense tha
this international flavor ishaving atrickle dow n effect as
wdl?

o'conNoR: All over the country federal caurts are facing
certaininternatioral law issuesasaresult of treaties like
NAFTA. If you go to the Ninth Circuit and aher areas
closely affected by NAFTA, you will begin to see some
cases raising issues with internationa impart: enforce -
ability of judgments taking depositions. What about the
enforcement of orders fram som edeci sion making body
establishedby NAFTA itself asopposedto ajudicial judg-
ment?

Certainly we have had to face extradition of peop eto
and from this country that invoke internationd issues.
Our caurthas had a couple of cases involvirg the all eged
failure of state prosecut ors to advise crimina defendants
who are nationals of another country that there isacon-
sul from their country with a certain address, with whom
they may wish to consult, as is required by the Vienna
Convention. When that obligation is na observed, an
important issue of international law is presented.

| have had some contact with various circuit court
judges to explore the possibility of having circuit confer-
ence programs address issuesin international law. There
is a great deal of interest in this kind of program | will
participate on a panel this summer at the Ninth Circuit
conference focusng on internationd law issues.

RUDENSTINE: L& me shift ground if | might. When you
have a dfficut case, besides perhaps consulting other
precedents and decisions of other countries, are there
any figures in American jurisprudence—and let's just
talk for the moment abou figures who are nolonger on
the court—to wham you turn with any regularity for
insight, perspective, and wisdon?

o'conNoRr: | have found it mog helpfu, when | have a
particularly tough legal issue at the court, to find some
opinion by Justice Harlan [John Marshall Harlan
(1955-1971)] to see how he woud deal with that issue.
He was a very thoughtful justicee And he dealt with
issues < fairly and so well. It'sa joy tofind them Inter-
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estingly enough, onthe issues of federalism | think Jus-
tice Frankfurter [Felix Frankfurter (1939—-1962)] offers a
lot of insights You woudn't expect that, would yau, but
he did. You can find the writings of many past justices
helpful, depending onthe issue and the circumstance

RUDENSTINE: It's interesting to hear the two that you do
cite because in my own experience in the classroom, |
woud flag both of them, especially Justice Harlan, for
leting you know exactly what's on their minds. You
might not agree with him, you might come at it a differ-
ent way, bu there's noway to walk away from aHarlan
opinion without thinking he's...

O'CONNOR: HE sthought it t hrough.

RUDENSTINE: Andhe’s told yau what he thinks. Isthat par-
tially the quality that you find?

o'conNor: WeI, yes and it seemsto methat he evauat-
ed issues ina very fair, equitable manner. He had a bal-
ancel and objective approach, | think, to eveything that
I’ve seen of his opinions.

RUDENSTINE: | nthinking about what to ask you this morn-
ing, | asked my daughter, whoisa high school senior, “As
you know, dugice O'Connor is the first worman to be
gppointedto the U S Supreme Court. If you had a chance,

what kind of questions would you ask her?” And then |

oot about 12 Solet merun down thelist very quickly. |

think they are all part of the same piece of clah. What
was it like when you were first appointed and became a
member of the caurt? Wasthere awk wardness or hostil-
ity of any kind that you experienced? Did that change
ower the years? Did it particularly change when Jugice
Gingburg arrived?

0'CONNOR: There was no hostility at the court when |

arived. Thefact is we are a ninedmember court that Sts
on cases. When there are only eight members it does
nat function right, particularly in those days when it
often divided four to four The members of the court
were just ddighted to have a ninth member—mae or

femae They were dl kind and welcoming What was a
problem wasthe excessive amount of meda attentionto
the appointment of thefird woman and everything she
did Everywhere that Sandra went, the presswas sure to
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go. And that got tiresone; it was
gressfu. | didn't like it | don't
think my husband liked it. It wasa
condant presence And owver the
years jus because | was somehow
symbdic of something different on
the caurt, when the court would
hand dowvn a decision, there would
be a litleadd-on: What did Justice
OConnor do in the case? This

ample was a case in which there
was a great deal of press attention,
ard | ended up writing the majority
opinion. Sothat was a focal pant
The abortion cases produced an
enanmous amount of mail to my
chambers, vagly more than to the
other chambers | am sure. | some
times thought there wasnt a
woman in the United States who

David Rudenstine with Jugice O'Connor

changed dramatically with the

arival o Justice Ginsburg. All of a sudden there were
two women and we all became “fungible” justices and
that was an enarnmous help. dustice Gnsburg is a very
conpetert justice and it isa joy to have her on the
court, but particularly for me itis a pleasure to have a
second woman on the court.

RUDENSTINE: Over the period of the past fifteen o <
years, do you have a sen<e that the standing and position
o womenin the professionas awhde has changed as a
resut of your appa ntment to the high cout?

o'conNoR: Clearly it has. When | wasnominated in 1981,
and took the pasition, it was incredbe to see doars
opening for women around the world on courts and for
aher positiors, too. And law schods became more
open. More youngwomen garted at tending lawv schod.
It's now half and hdf, a least, if not more.

My corcern was whether | cauld do the jab o a jus-
ticewell enoughto corvince the naion that my appoint
mert was the right move. If | stumbled bady in doing
thejob, | think it would have made life more dfficult for
women, and that was a great concern of mineand still is.

RUDENSTINE: ASyou experienced that resporsibility, espe-
cially during your early morths or years on the court,
were there opinions that you had the responsibility to
auhor where you really felt thismore acutely ?

O'CONNOR: Any timethere was an issue irvolving any
kind of gender discrimination, there would be a particu-
lar focus on “what is the woman justice going to do?
Mississippi Universty for Women v. Hogan [1982], for ex-

ddn'twrite me aletter on ore side
or the ather o tha issue. | have two secretaries, and we
were incapable o opening all the mail. We physically
could notdo it in anorma working day.

RUDENSTINE: As yau move around from forum to forum,
especially when you meet with international jurists and
lawyers, there must be times when there are conversa
tions about the role of the Supreme Court in American
life In my experience this international group has a
had time really appreciating what that role is, what it
may have been in the past, and what it might be in the
future How do yau reflect on that role and how do you
describe itin your conversations?
O'CONNOR: My sense is that jurists from other rations
araund theworld understand that our cout occupies a
very special place in the American system, and that the
court is rather well regarded in comparison, perhaps to
their own It is dso my sense that jurists from other
nationsbelieve our court has broader powers than most
o theirshave in terms of, for example declaring a leg
idative enactment unconstitutional .

Many courts don't have the power of judicial review
o acts o lggislation. Most high courtsin other natiorsdo
nat have dscretion, such as we enjoy, in selecting the
cases that the high court reviews. Our court is virtually
done in the amount of disretion it has. We are con-
santly gratefu that Congress has seen fit to give the
caurt that amount of dscretion. We would drown in
cases otherwise—cases that neither warrant nor merit
the attention of the nine-mem ber court. n

My concern was whether | could do the job
of ajustice well enough to convince the nation

that my

was the right move.
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