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NIETZSCHE

COMES OF AGE

Peter Goodrich, Professor of Law

here is an apocryphal dory associat-

ed with James Hogg, a nineteenth-

century Scottish man of letters, that

captures some of the excitement of

Nietzschel's reception among his Euro-

pean contemporaries Hogg grew up in

rural Scaland and began his working life

as a shepherd. He acquired a taste for

booksw hile working for a landowning nowvelist, but had

little ime for literary pursuits. Ore of his task sasa shep-

herd was to take his sheep to market in Edinburgh. On

onesuch occasion, he sdd his flock andthen purchased

a copy of Nietzsche's newly published Thus Soke

Zarahustra. He took the book back to his lodgings and

read it overnight in one uninterrupted sitting The next

day, abandoning his career as a shepherd forever, he set

out on foot for London. He waked the 450 miles to the

British capital and there embarked upon a successul
career as a novdist and poet.

It is possible to fdl in love with a book. Nietzsche
once asked the question, “Of what use is a book that does
na lead beyond dl bodks? He meant it was possble for
booksto change lives; abook could influence a lifestyle
or become a viscerd part of how areader lives, thinks,
and acts For such to be possble, reeders had to be atten-
tive, open, ard ethical in the snse of embodying the
ideas that they encountered. Like James Hogg, readers
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had to experience the excitement of ideas and had to be
prepared to engage actively in overthrowing their histo-
ry or biography and its various filiatiorns. Most were not,
and are nat, such good or attentive readers. Nietzsche
himsdf predicted tha it would be a century or nmore
before his warks acquired an audence patient and
thoughtful enough to understand the radcalism the
poetry, and particuarly the orientation of histhought—
ot to the past but the fuure.

Nigizsche wra e inthe future tense about a being and
acommunity that wereyet to come. Thefuture, howev-
&; has not alway sbeen kindto hisideas Adopting a very
loose set O stereotypes the English saw him as a threat
© the faith, as a heretic and a challenge to themonar-
chical order of common law. The French flirted with his
aesthetic theory but took his philosophy less than seri-
audy, whilein Germany fascism made brigf use of his
ideas of recid purity, a future aristocracy, and a higher
oder of being that was yet to come. His most serious
reception was in Scandinaviaw here the bleakness o his
metaphysics was appeding and where, appropriatdy
enaugh, his death mask came to rest in Stock holm. More
recently, feminists have rightly attacked Nietzsche's
misogyny, and liberals have worried about his scorn for
the hitherto-existing forms of democracy and law. Par-
ticdarly in the legal academy in the United States his
work has been inaccurately dismissed as a source of
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nihilism o as athreat to belief inlaw. Hiswork has been
recaivedin the main negativdy. A law professor, Edgar
Bodenheimer, even thought it worthwhile to write a
book dsproving nihilism by arguing that ‘in sum law
has done more goad than harm The excitement of
Nietzsche swork, hisradically positive view of the future
and of ou ahlities as future readers, has yet to be
embraced.

Nietzschedied in 1900. A century on, as he foresaw,
itis ime tolodk to the future of hisideasand so address
their contemporary reevance Fa sure, Nietzsche was a
threat. Zarathugstra announced the death of God and
smashed the commandments, the tables of the law.
Elsawhere in his writings Nietzsche argued that truth
was a metaphor distinguished only by the fact that we
had forgotten that it was a metgphor. He argued that
European cuture, and particularly the Pauline creed,
was antihumanist, repressve of both sensuality and
pleasure, and profoundly nihiligic. He wished, in ather
words to overturn the law, torethink it fromamaterial-
id or even hedonistic pergpective. He warted © wake
thelawyers up and at the same time arouse their slum-
bering cousins, the scholars o philologsts who spelled
aut and uselessly preserved the sources but not the
ingpirations of thelaw.

Where better than in the legal academy to return to
the questions that Nietzsche posed to schdarsas law-
yers, ard lawyers as scholars? Where better than the
United Sates—Eurgpe without brakes—to address the
future tense of his work?

Nietzsche was not a nihilist. In T he Will to Power, he
described a certain nihilian, a life-dernying qudity, a
hogility to the body and to pleasure that was intrinsc
to St Pau’s interpretation of Christian doctrine In
Nietzsche' s account, nihilismwasa stage in the trgecto
ry of metgphyscs. With the slow redization and incor-
poration of the death of God, it would becom e possibe
to move beyond nihilism towards an affirmation o the
body and an attention to the gdeasures, rhythms, tones,
andmodulations of a ‘thisworldy existence Nietzsche's
nihilism was specific and temporary. It smashed the
idols of a paternity and law that had outlived their geo
graphical and histarical sources. By the same token, a

EDITOR'S NOTE: Professor Goodrich and Cardozo Lawv Review have

organized atwo-day conference “Nietzsche and Legd Theory” that will

behdd & Cardozo October 14-15, 2001. For nore information call
212-790-0324 or email: jaclynss@mindspring.com.
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Nietzsche'sdeah mask

Nietzschean reading of pasitive law is concerned with
overthrowing an archaic legalism and methadology in
favor na of ending the law but of knowing it better.

If the anecdate dbou James Hogg shows that read-
ing Zarathustr acan change a life, the contemporary
s<hdarly reconsderaion can show that reading
Nietzsche can potentially inspire pegple to rewrite
the law. Perhaps uniquely, Nietzsche offers an
anthropdogy of legalism and of lawyers. In the
future tense, he wanted to know what colors
law will add to existence He wanted to know
how laws attach to places, characters, ard
peoples Mog of all, he was keen to move
beyond a legal schdarship besed upon
emulation, repetition, and the cdosure of
imag nation, towards new laws or law
tades for the community yet to come
Jdust as Nietzsche argued that an
understand ng of the classicsrequired
‘a head for the synbolic,” an under-
ganding of law requires an appre-
ciaion of law asafom o life, as
an embodied practice an ethic
or, in Nietzsche'sidiom, aesthet
ic andlifestyle. Inthe end (and
here James Hoggs abandon-
ment of hisearlier lifeisper-
haps too extreme an
emblem) Nietzsche does
not recommend giving
w or abandoning the
lan. His work may
offer criticism o the
archaic tone and
backward-looking
style of much
legal practice, but
histhesisis that
we need to un
dersgand the
law better so
a to write
it anew. =
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