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Ethics,

and the Criminal Defense Attormney

Robert S.Bennett

pat from being flatered, | am gatefu to
have been invited to address this distin-
guished gathering becauwse it hascaused me to
focus onissuesof ethicsand norality that are
daily companions of apracticing lawy er.

We are instructed by our codes of profes
siond resporsibility and told by professors, legal schol-
as, and mentors that we lawyers as guardans o the
law, play a vital role in the preservation of society, that
we have an obligationto acheeto the highest standards
of ethical and moral conduct, andthat in our words and
deeds we must promote respect for the law andour pro-
fession. We nust deal candidly with others, and we
shauld useour education, skills, and training to do pub-
lic good Finally, we are irstructed to be zealous advo-
cateson behalf of aur clients.

| agree with all of this, and | have tried in 30-plus
years of practice to honor these gods. Bu | woud be less
than candid if | saidit was easy. At times there is some
moral conflict because these rdes do not aways work in
harmony. The zed ousadvocate often speaksand acts in
ways that © many are morally questionable, less than
candid, and do not pronote respect for the law in the
eyes of the public.

| believe the legal profession has done a poar job of
giving guidance to its members on how to resolve the
tension among these sometimes corflicting roles. And
we have done a miserable jab in explaning our role to
the pubic. We have avoided dealing with difficult ethical
issues by using generic wordsin our dsciplinary rules
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and codes of responsibility and na deding with the
underlying problems We act as if litigation is simply a
“no hdds barred” game and all you reed to dois follow
the rdes to be norally and ethicdly pure.

This was most dramaticadly and forcefuly stated by
Lord Brougham in the 19th century when defending
Britain's Queen Caroline, who faced an attempt by her
husband, King George |V, to obtain a divorce by charging
her with adultey, thus ruining her name and putting at
risk her fortune and postion in society. Lord Brougham
let it be known that in the queen's defense he would
prove that the king hinmself was guilty of adultery and
had secretly married a Catholic, thus putting at risk his
title to the throne. His tactics outraged many who felthe
went beyond the bounds of ethical advocacy. He justi-
fied his conduct as follows.

“[A]nadvocate inthe discharge of hisduy, knowshut
ore personinall theworld, and tha personis hisclient.
To save that diernt by all meansand expedients ard at
dl hazards and costs to aher persons... And in per-
forming thisduty hemust not regard the alarm, thetor
ments the destruction which he may bring upon others.
Separating the duty of a patriot from that of an advocate
he must go on reckless of consequences, though it
frauldbe his unhappy fate to involve his country in con-
fuson.”

A very strong case can be made that while Lord
Brougham's rhetoric was excessve his actionson behalf
o his client were appropriate | am tdd that someyears
dter the case was concluded, Lard Brougham attended a
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dinner at which the most respected Chief Justice Cock:
burnwas speaker. Looking d sapprovingly at Brougham,
Cackburn stated tha while it was appropriate to be a
zealows advocate, a lavyer should not bean “assassin.”

How do we, in our adversary system, reconcile our
roles as officer of the caurt, role modd, and public citi-
zen withthat of the zealous advocate? | think wecan all
agree that the defense attorney’ s obligation is torepre-
=nt a dient even if it mears that the truth is under-
mined in a particular case. Defense attorneys are enti-
tled to put the prosecution case tothe ted, and a defen-
dant has a constitutional right to have his lawye do so.

Our society has decided that a defendant must be free
to be fully candid with hisor her lawye without suffer-
ing any consequerces and that guilt is to be decided in
the courtroom and not in the lawyer’s office. S metimes
the public unfairly criticizes us for seekingthe acquitta
o one we believe tobe guilty or vigoroudy representing
one whose innocence is ot cdear. This is particularly
true when the crime isheinous.

Unfortunately, the public, by and large bdieves that
asdficers of the court our only goal shoud be the truth.
The Bill of Rights and in particular the Fouth Amend
ment prohibition against unreasonable searches and
seizures often are obstaclesto reaching thetruth. Some-
times in our legal system, the truth must be sacrificed
for more important principes.

Also, let us not forget that we allow, and the courts
condone, the police to engage in deception and ruse by
lying to suspects abou the evidence aga nst tham in the
hopethat they will confess their guilt. Is it appropriate
for one who is an officer of the court to present a fase

and fauty logc. Sme lawyeas dfer the questionable
notion that the only “truth” in a criminal trial is what a
jury tells us it is. Sometimes lavyers hide behind the
assertion that it is the job of the jury and nat the lawyer
to decide the case, thereby evadng the tough mord
questions

Because we give special meaning to terms in aur
codes of conduct, our narrow definitions often do not
comport with their general and common-sense mean-
ingsor notions of fairness. This leaves us wlnerable to
public attack.

A few years ago | participated on a panel with some
of the country's best-known defense lawyers. To my
astonishment, all of them said that they never tried to
mislead ar deceive jurors. Rightfuly, thee were snickers
in the auwditorium, including my own. These dstin-
guished lawyers wer e not lying but gving very narrow
and, | believe, insupportable definitions of the terms
‘misleading” and “deception.’

If we are to be honest, we must acknowledge that
firg-rate trial lawyers work very hard at inserting their
own credibility intoa trid for the benefit of their clients
and, when necessary, use that credibility to argue to the
jury propostions that they know beyond any reasonable
doubt are fase. At imeswe use our training and skills to
discredit truthtelling witnesses hoping to make them
gopear to be fools or liars.

Yet the predigious American College of Trial Law-
yers, whose membership consistsd the eliteof thetrial
bar, tells usin their Code of Trial Conduct that in our
representation of our clientswe should not engage in

chicanery.

Sometimes, in our legd system, the truth must be SaCll f | Ced
for mare important principles

defense or to present evidence which supports suichfa-
sity? Isit appropriate far us to use every dratagem or
ceviceinan effortto lead the jury to reach a conclusion
that the attorney knows is not the truth? How much
maneuvering or, to put it more harshly, chicanery can
we engage in without crossing ethical and mora bound-
aries? Can we be ethicd lawyers and still engage in
morally repugnart behavior?

One reason lawyers are criticized as much as we are
isthat rat her than deal with the issueshead-on, we often
duck the hard questionshby engaging inglib distinctiorns
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Does such an admonition bear scrutiny? Doesn't a
good lawyer reguarly try to induce beliefs in juriesthat
the lawyer believestobe fdse, and in doing <0 deceive
the jurors? And in picking jurors, don't we dfiten, where
there isa strong case of guilt, seek aut jurors who we
believe, or at leag hape, will disregard the evidence and
return averdict based on prejudice or passion?When we
do these things, are we promoting respect for the law?

In his book Ethics for Adversaries—T he Morality o
Rdes in Public and Professiomal Life, Arthur Isak
Applbaumn, asscciate professor o public policy at
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Harvard Univer sty’'s Kennedy Shool of Government,
asks, in a critical way, if lawyers can, smpy because
they are playingthe role of a zed ous advocate describe
alie or adeception assomething else and then claim the
moral high ground far their actions. Hecompares us to
Henri Sanson, the executioner o Paris during the
French Revoluion, who killed without noral concern
because it was his professioral job to do so. He tortured,
beheaded, and mutilated people and argued that since
his actions were performed in the fulfillment of his pro-
fessiona role he was mordly judified even if the same

ascertain o present the truth. If he can cafuse a wit-
ness even a truthful one, or make him appear at a dis
advantage, unsure or indecisive, that will be his normal
coure. Mare dtenthan nat, defense counsel will cross-
examine a prosecuion witness, and impeach him if he
can,evenif hethinksthe witnessistdlingthe truth, just
as he will attempt to destroy a witness who he thinks is
lying. As part of the duty imposed on the most horor-
able defense counsel, we countenance or reguire con-
duct whichin many instances has little, if any, relation
to the searchfor truh.”

. How much maneuvenng or, to put it more harshiy,
Ch |Cal ery can weengage inwithaut crasgng ethical and moral boundaries?

actions would be condemned if committed outside his
profession. Defense lawye's don't execute people, of
course but have we, like the executioner o Paris de-
fined our rde in such away that we awid confronting
the difficult mord issues raised by our actions?

Let us assume that your client confesses to you that
he mugged an elderly victim and before she got a good
look a him he knocked off her gasses Your client wants
totestify and deny he wasthe mugger. It is clear that you
cannot ethically allow yaur cdiert to take the stand and
commit perjury. Section 7-102 A 4 of the Cade of Profes-
siond Responsibility in New York states that in the rep-
resentation of acliert, alawyer shall not“knowingy use
perjured testimony or false evidence”

On the other hand, as zeal ous advocate, am | na per-
mitted toripthe elderly victim to shreds on cross-exam-
inaion, and tryto distort wha | know to be the truth by
suggesting thatshe didn't get a goad look at the mugger,
or that her sight was bad, or her recollection faulty
because of age? Most would agree that such advocacy is
conddered ethically appropriate.

While the general public has great trouble with such
actions by a defense attorrey, there is solid support for
such activity. One of the very best articulationsd that
role isfound inadissenting gpinion by former Asscciate
Justice Byron White—o libed juid to be sure—on
rights of deéendants in United States v. Wade (right to
counsel in line-up) 388 U.S. 218 at 256258, After point-
ing out that law enforcement has an dbligation nat to
corvict the innacent and must always be dedcated to
reaching the truth, he says:

“But defernse counsel has no comparable obligationto

| agree with Justice Whités comments and | believe
it would be appraopriat e to cross-examine the elderly vic-
tim in the way described, because the government has
the burden of proving its case. But should we not
acknowl edge that we are engaging in conduct that raises
moral issues because we are trying to discredit a truth-
tdling wit ness and that seens to conflict with the high
sounding principles in our Codes of Professiond
Responsikility, such as promoting respect for the law,
acting with candor, and not engaging in chicanery? We
must acknowledge that at times there are differences
betweenwhat is ethical andwhat is mord.

| have been faced with several ethical conflictsin my
professional life; one happened avery longtime ago. At
my first meeting with a client who wasnervous and con-
cerned about how much he should tell me, | explained
the crimind processand my roleas defense attorney. |
told himhe coud be fully candid with me because even
if he had accepted the payoff he wascharged with tak-
ing, it would make ‘no dfference in my representing
him.” Apparently feeling comfortable with me, he
promptly admitted hisguilt.

As the trial approached, he tdd mehe wanted to tes-
tify and deny his quilt. When | told him | could na eth
icdly allov himto gwve perjured testimony, he remind-
ed me tha | said “itwoud make no difference” He was
right. | unintertionally misled him. What | should have
sid is that it will make o difference asto “whether |
represent you, bu it could make a dfference as to how
I will doit.” Fortunately, the matter was resolved before
thisissue had to be resolved.

In the preamble to the Cade of Trial Conduct, the
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American Cdlegeof Trial Lawyers tells us that we hawe
a secific regponsghlity to strive far prompt, efficient,
and just disposition o litigation. I n light of this, how do
you feel about the zed ous advocate who wants his dient
to avoid judgment and plays the system by continuing
hisdient's case by paying fad and | oose with the court's
docket, making one excuse ater another for a delay ? As
a result, the complaining witnessis worn down and the
case is not prosecued. In such a situation, are we to
totally dsregard the rights of the victim and society by
taking advantage o the deficienciesof thesystem and by

above-mentioned activities than a civil advocate or legal
counsdar might have. However, it does not whdly
relieve us of moral responsibility for our actions.
Although | have some corncerns—as| have been shar-
ing with you— have never regretted my decision to be
a lawyer. There is no greater professioral satisfaction
than to guice a client from peril to safety and preserve
hisor her freedom, future, reputation, ard, at times, life.
While client relationships can be a great source o satis-
faction, they do present pitfdls which you can and
frauld safely avoid. To dierts in trouble, the law is nat

... have we like the executione of Paris, defined our role

insuchaway that weawid

CO nf [0 nt | ng the difficult mord issuesraised by our actions?

using trickery to delay and defeat a prompt and just ds
position on the merits? While a defendart is ertitled to
a vigarows defensg is he entitled to game-playing with
the court's docket?

Suwpposealawyer in acivil product-liability case were
tofollow Lord Brougham' srationale and effectively keep
a defective and dangerous drug or praduct on the mar-
ket by creaing confusion and delay with agg essive liti-
gaing tactics. What if the advocate introduced into evi-
dencea scientific report that said the product was safe
but the atorney knew the report was based on faulty
data? Could you use this asevidence?

In the 1990 case of Lincdn Savings v. Danny Wall,
which dedtwith the savingsand loancriss U.S District
CaurtJudge Stanley Sporkin found that t he Federal Bank
Board acted properly in pacing Charles Keeting's bank
in receivership because it was engag ng in unsoundbusi-
ness practices and skulduggery. The judge pointedy
asked abaut the lawyers and accountant swho reviewed
a approved the bank's transactions “Where were these
professionals...when these clealy improper transac-
tionswere being consummated? Why ddn't any of them
geak up o dsassociate themselves from the transac-
tions? Where...were the...attorneys when these transac-
tions were effectuated?”

These remark sand the lawsuitst hat followed againd
law firms raised serious questions about the duty of
lawyers to their dients and the appropriate parameters
o zedousrepresentation. The fact that a criminal defen-
cant is presumed under the law to be innocent and to
have cetain constitutional rights gves the criminal
defense lawyer greater judification for many o the
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about legal theary, marality, o ethics: It is about free-
dom, reputation, financial survival, and keepngwhat is
theirs Many clientsdonit care how their lawyer getsthe
resultsthey want.

You will nat be a good or responsible lawyer if you
bindy follow a dient's irstructions. Sometimes, at the
risk of losing a client, you must say you cannot do what
the dient wants you to do. Asa lawyer you must con-
gantly be attuned to the legd theory, ethics, or mordity
o asituation. They are your daily companions asa prac
ticing lawyer.

And you must never become socdose toyour clients
that you lose your independence, dbjectivity, or ability
to do what is right. When you become a “payer” with a
persoral interest, your objectivity will be clouded, your
advice will be slanted.

The great Justice Oliver Wendell Hdmes abserved
that the law is the witness and external deposit of our
moral life and that the practice of it tendsto make good
citizens But he goes on to observe that if you want to
know the law and nothing else, you shoud look at it
from the perspectiveof a “bad man.” The bad man asks
a what pant, if | do something, does the public force
come down upon my head? The bad man asks, whereis
the line | cannot cross without risk of punishment?

In your prafessiond life you will run across those
dientswho view the law as a “bad man" dces. Be care-
ful. Your jab isto g& you client out of trouble, not get
yourself into it.

And always remember that the most vduable asset
you haveis your reputation for honesty and integrity.
Oncelog, it can never be regained n
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