
A
part from being flatt ered, I am grateful to
h a ve been invited  to address this distin-
guished gathering because it has caused me to
focus on issues of ethics and morality that  are
daily companions of a p racticing lawyer.  x x x

We are instructed by our codes of pro f e s-
sional responsibilit y and to ld by pro f e s s o rs, legal schol-
a rs, and mento rs that we lawyers, as guardians of the
l a w, play a vital role in the pre s e r vation of society, that
we have an obligation to adhere to the highest sta n d a rd s
of ethical and moral conduct, and that in our wo rds and
deeds we must promote respect for the law and our pro-
fession. We must deal candidly  with others, and we
should use our education, skills, and training to do pub-
lic good. Finally , we are instruct ed to be zealous advo-
cates on behalf of our clients.

I agree with all of th is, and I have tried in 30-plus
y e a rs of practice to honor these goals. But I would be less
than candid if I said it was easy . At times, there is some
m o ral conflict because these roles do not always work in
harmony. The zealous advocate often speaks and acts in
ways that to  m any are morally  questionable, less than
candid, and  do not promote respect fo r the law in the
eyes of the public.

I believe the legal p rofession has done a poor job of
giving guidance to its mem bers on how to re s o l ve the
tension among these sometimes conflicting ro l e s. And
we have done a miserable job  in explaining our role to
the public. We have avoided  dealing with difficult  ethical
issues by using generic wo rds in our disciplinary  rules

and codes of responsibility and not dealing with the
underlying pro b l e m s. We act as if litigation is simply a
“no holds barred” game and all you need to  do is fo l l o w
the rules to be morally and ethically pure.

This was most dram atically and  fo rcefully stated  by
L o rd Brougham in the 19th century when defending
B r i ta i n ’s Queen Caro l i n e, who faced an attempt by her
husband, King George IV, to obtain a divo rce by charg i n g
her with  adultery, thus ruining her nam e and putting at
risk her fortune and position in society. Lord Bro u g h a m
let it be known that in the queen’s defense he wo u l d
p ro ve that the king himself was guilty of adultery and
had secretly married  a Catholic, thus putting at risk his
title to  the thro n e. His tactics outraged many who felt he
went  beyond the bounds o f eth ical advocacy . He just i-
fied  his conduct as fo l l o ws :

“[A]n advo c a t e, in the discharge of his duty, knows but
one person in all the world, and that person is his client.
To  save that client by all means and ex p e d i e n t s, and  at
all haza rds and costs to other persons…. And in per-
fo rming th is duty  he must not re g a rd  the alarm, the to r-
m e n t s, the destruction which he may bring upon others.
S e p a rating the duty of a patriot from that of an advo c a t e,
he must go on reckless of consequences, though it
should be his unhappy fate to invo l ve his country  in con-
f u s i o n . ”

A very strong case can be made that while Lord
B ro u g h a m ’s rhetoric was exc e s s i ve, his actions on behalf
of h is client we re appro p r i a t e. I am  told that some years
after the case was concluded, Lord Brougham att ended  a
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dinner at which the most respected Chief Justice Cock-
burn was speake r. Looking disapprovingly  at Bro u g h a m ,
Cockburn stat ed that  while it was appropriate to be a
zealous advo c a t e, a lawyer should not be an “a s s a s s i n . ”

How do we, in our adve rsary system, reconcile our
roles as officer of the court, role model, and public citi-
zen with that of the zealous advocate? I think  we can all
a g ree that the defense atto r n e y ’s obligation is to re p re-
sent a client even if it means that the truth is under-
mined in a particu lar case. Defense attorneys are enti-
tled to put the prosecution case to the test, and a defen-
dant has a constitut ional right to have his lawyer do so.  

Our society has decided that a defendant must be fre e
to be fully candid with h is or her lawyer without suffer-
ing any consequences and that guilt is to be decided in
the courtroom  and not in the lawyer’s office. Sometimes
the public unfairly crit icizes us for seeking the acquitta l
of one we believe to be guilty or vigorously re p re s e n t i n g
one whose innocence is not  clear. This is particularly
true when the crime is heinous.

U n fortunately, the public, by and larg e, believes that
as officers of the court our only goal should be the truth.
The Bill of Rights and in particular the Fourth Am end-
m ent prohibition against unreasonable searches and
s e i z u res often are obstacles to reaching the truth . Some-
t i m e s, in our legal system, the truth must be sacrificed
for more important principles.

Also , let us not fo rget that we allow, and the courts
c o n d o n e, the police to engage in deception and ruse by
lying to suspects about the evidence against them  in the
hope that they will confess their guilt. Is it appro p r i a t e
for one who is an officer o f the court to present a fa l s e

defense or to present evidence which supports such fa l-
sity? Is it appropriate for us to use every stra tagem  or
device in an effort to lead the jury to reach a conclusion
that the attorney knows is not the truth? How much
m a n e u vering or, to put it more harshly, chicanery can
we engage in without  crossing ethical and  moral bound-
aries?  Can we be ethical lawyers and still engage in
m o rally repugnant behavior?

One reason lawyers are criticized as much as we are
is that rather than deal with the issues head-on, we often
duck  the hard questions by engaging in glib d istinctions

and faulty logic. Some lawyers offer the questionable
notion that the only “truth” in a criminal trial is what a
ju ry tells us it is. Sometimes lawyers hide behind the
assertion that it  is the job of the jury and not the lawyer
to decide the case, thereby evading the tough mora l
q u e s t i o n s.

Because we give special meaning to terms in our
codes o f conduct, our narrow definitions often do not
comport with their general and common-sense mean-
ings or notions of fa i r n e s s. This leaves us vu lnerable to
public atta c k .

A few years ago I participated on a panel with some
of the country’s best-known defense lawyers. To my
a s tonishment, all of them said that they  never tried to
mislead or deceive juro rs. Rightfully, there we re snicke rs
in the auditorium, including my own. These distin-
guished lawyers we r e not lying but giving very narro w
and, I believe, insupportable definitions of the terms
“misleading” and “deception.”

If we are to be honest, we must acknowledge that
f i rs t - rate trial lawyers work very hard at inserting their
own credibility into a trial for the benefit of their clients
and, when necessary, use that credibility to argue to the
jury p ropositions that they  know beyond any re a s o n a b l e
doubt are fa l s e. At times we use our training and skills to
d i s c redit truth-telling witnesses hoping to make them
appear to be fools or liars.

Yet the prestigious American College of Trial Law-
y e rs, whose membership consists of the elite of the trial
ba r, t ells us in their Code of Trial Conduct that in our
re p re s e n tation of our clients we should not engage in
c h i c a n e r y .

Does such an adm onition bear scrutiny? Doesn’t a
good  lawyer regularly  try to induce beliefs in juries that
the lawyer believes to be fa l s e, and in doing so deceive
the juro rs? And in picking juro rs, don’t we often, where
t h e re is a strong case of gu ilt, seek out juro rs who we
b e l i e ve, or at least hope, will d isre g a rd the evidence and
return a ve rdict based on prejudice or passion? When we
do these things, are we promoting respect for the law?

In h is book Ethics for Ad ve rsaries—The Morality of
Roles in  Public and Professional Life, Arthur Is ak
Applbaum, as sociate professor of public policy at
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H a r va rd Unive r s i t y ’s Kennedy School of Gove r n m e n t ,
a s k s, in a critical way, if lawyers can, sim ply because
they are playing the role of a zealous advo c a t e, describe
a lie or a deception as something else and then claim the
m o ral high  ground for their actions. He compares us to
Henri Sanson, the executioner of Paris during the
French Re volut ion, who killed without moral concern
because it was his professional job to do so. He to r t u re d ,
beheaded , and mutilated  people and argued that  since
his act ions we re performed in the fulfillment of his pro-
fessional ro l e, he was morally justified even if the same

actions would be condem ned if committed  outside his
p rofession. Defense lawyers don’t execute people, of
c o u rs e, but have we, like the executioner of Pa r i s, de-
fined our role in such  a way that we avoid confro n t i n g
the difficult moral issues raised by our actions?

Let us assume that your client confesses to you that
he mugged an elderly victim and befo re she got a good
look at him  he knocked off her glasses. Your client wa n t s
to testify and deny he was the mugger. It is clear that you
cannot eth ically  allow your client  to ta ke the stand and
commit perjury. Section 7-102 A.4 of the Code of Pro f e s-
sional Responsibility  in New York states that in the re p-
re s e n tation of a client, a lawyer shall not “knowingly use
p e r j u red testimony or false evidence. ”

On the other hand, as zealous advo c a t e, am I not per-
mit ted to rip the elderly victim to shreds on cro s s - exa m-
ination, and try to distort what  I know to be the truth by
suggesting that she didn’t get a good  look at the mugger,
or that her sight was bad, or her recollection fa u l t y
because of age? Most would agree that such advocacy  is
c o n s i d e red eth ically appro p r i a t e.

While the general public has great trouble with such
actions by a defense attorney, there is solid  support fo r
such activity . One of the very best art iculations of that
role is found in a d issenting opinion by former Associate
Justice Byron White—no liberal jurist to be sure — o n
rights of defendants in United States v. Wa d e (right to
counsel in line-up) 388 U.S. 218 at 256–258. After point-
ing out that law enfo rcement has an obligation not to
convict the innocent and must always be dedicated to
reaching the truth, he says:

“But defense counsel has no comparable obligation to

a s c e r tain or present the truth. If he can confuse a wit-
n e s s, even a truthful one, or make him  appear at a dis-
a d va n ta g e, unsure or indecisive, that will be his normal
c o u rs e. More often than not , defense counsel will cro s s -
examine a prosecution witness, and impeach him if he
can, even if he thinks the witness is t elling the t ruth, just
as he will attempt to destroy a witness who he thinks is
lying. As part of the duty imposed on the m ost honor-
able defense counsel, we countenance or re q u i re con-
duct which in many instances has litt le, if any, re l a t i o n
to  the search for truth.”

I agree with Justice White’s comments, and I believe
it would be appropriat e to cro s s - examine the elderly vic-
tim in the way described, because the government has
the burden of proving its case. But should we not
acknowledge that we are engaging in conduct that ra i s e s
m o ral issues because we are trying to d iscred it a truth-
telling witness and that seems to conflict with the high-
sounding principles in our Codes of Pro f e s s i o n a l
Responsibility, such as promoting respect for the law,
acting with candor, and not engaging in chicanery? We
must acknowledge that at times there are differe n c e s
b e t ween what is ethical and what is mora l .

I have been faced with  seve ral ethical conflicts in m y
p rofessional life; one happened a very long time ago. At
my first meeting with a client who was nervous and con-
cerned  about how much he should  tell me, I ex p l a i n e d
the crim inal p rocess and my role as defense attorney. I
to ld him he could be fully candid with  me because eve n
if he had accepted the payoff he was charged  with ta k-
ing, it would  make “no difference in my re p re s e n t i n g
him.”  Apparently feeling comfo r table with me, he
p romptly admitted  his guilt.

As the trial approached, he told me he wanted  to tes-
tify and deny  his gu ilt. When I told him I could not eth-
ically allow him to give perjured testimony, he re m i n d-
ed me that  I said “it would make no differe n c e.” He wa s
right. I unintentionally  misled him . What I should  have
said is that it will make no  d ifference as to “whether I
re p resent you, but it could  make a difference as to how
I will do it.” Fortunately, the matter was re s o l ved befo re
this issue had to be re s o l ve d .

In the p reamble to the Code of Trial Conduct, the
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American College of Trial Lawyers tells us that we have
a specific responsibility to strive for prompt, efficient,
and just disposition of litigation. In light of this, how do
you feel about the zealous advocate who wants his client
to avoid judgment and plays the system by continuing
his client ’s case by  playing fast and loose with  the court ’s
d o c ket, making one excuse after another for a delay? As
a result, the complaining witness is worn down and the
case is no t prosecuted . In such  a situation, are we to
to tally disre g a rd the rights of the victim and society  by
taking adva n tage of the deficiencies of the system and by

using trickery to delay and defeat a prompt and just dis-
position on the merits? While a defendant is entitled to
a vigorous defense, is he entitled  to game-play ing with
the court’s docke t ?

Suppose a lawyer in a civil p roduct-liability case we re
to follow Lord  Bro u g h a m ’s rationale and effectively  ke e p
a defective and  dangerous drug or p roduct on the mar-
ket by creating confusion and delay with aggre s s i ve liti-
gat ing ta c t i c s. What if the advocat e introduced into evi-
dence a scientific report that said the product  was safe
but the attorney knew the report was based on fa u l t y
d a ta? Could  you use this as evidence?

In the 1990 case of Lincoln Savings v. Danny Wa l l ,
which dealt with the savings and loan crisis, U.S. District
Court Judge Stanley  Sporkin found that the Fe d e ral Bank
B o a rd  acted  properly in placing Charles Ke a t i n g ’s bank
in re c e i ve rship  because it was engaging in unsound busi-
ness practices and skullduggery. The judge pointedly
a s ked about the lawyers and  accountants who re v i e we d
or appro ved the bank’s transactions: “Where we re these
p rofessionals…when these clearly improper tra n s a c-
tions we re being consummated? Why didn’t any o f them
speak up or disassociate themselves from the tra n s a c-
tions? Where … we re the…attorneys when these tra n s a c-
tions we re effectuated?”

These remarks and the lawsuits that fo l l o wed  against
law firms raised  serious questions about the duty of
l a w y e rs to their clients and the appropriate para m e t e rs
of zealous re p re s e n tation. The fact that a criminal defen-
dant is presumed under the law to be innocent and  to
h a ve certain constitutional rights gives the criminal
defense lawyer greater just ification for m any of the

a b o ve-mentioned activities than a civil advocate or legal
counselor might have. Howe ve r, it does not wholly
re l i e ve us of moral responsibility for our actions.

Although I have some concerns—as I have been  shar-
ing with you—I have never re g retted my decision to be
a lawyer. There is no greater professional satisfa c t i o n
than to guide a client from peril to safety and pre s e r ve
his or her freedom, future, re p u tation , and , at times, life.
While client relationships can be a great source of sat is-
faction, they do present p itfalls which you can and
should safely avoid . To clients in t ro u b l e, the law is not

about legal theory, morality, or eth ics: It is about fre e-
dom, re p u tation, financial survival, and keeping what is
t h e i rs.  Many clients don’t  care how their lawyer gets the
result s they wa n t .

You will not  be a good or responsible lawyer if you
blindly follow a client’s instructions. Somet imes, at the
risk of losing a client, you must say you cannot do what
the client wants you  to do. As a lawyer you m ust con-
s tantly be attuned  to the legal theory, ethics, or mora l i t y
of a situation. They are your daily companions as a pra c-
ticing lawyer.

And you m ust never become so close to your clients
that you lose your independence, objectivity, or ability
to do what is right. When you become a “player” with a
p e rsonal interest, your objectivity will be clouded, your
adv ice will be slanted.

The great Justice Oliver Wendell Holmes observe d
that the law is the witness and external deposit of our
m o ral life and that the practice of it tends to m ake good
c i t i ze n s. But he goes on to observe that if you want to
know the law and noth ing else, you should look  at it
f rom the pers p e c t i ve of a “bad  man.” The bad man asks
at what point, if I do  something, does the public fo rc e
come down upon my head? The bad  man asks, where is
the line I cannot cross without risk of punishment?

In your professional life you will run across those
clients who view the law as a “bad man” does. Be care-
ful. Your job  is to get your client out of tro u b l e, not get
y o u rself into it.

And always remember that the most valuable asset
you have is your re p u tation for honesty and integrity.
Once lost , it can never be regained.                               ■
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