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leven yearsago, the French deconstruction-
istphilosopher Jacques Derrida partici pated
in a conference at Cardozo on “Decon-
struction and the Possibility of Justice.” He
ddivered an addresson “The Force of Law,”
hich was later published in the Cadozo
Law Review . Snce then, Derrida and Cardozo have main-
tained a relationship that has brought him back to
Cardozo on an annual basis a relationship that he has
described as “precious to me.” In October, Derrida re-
turred to Cardozo once again, this time to lead a dscus
sion on the death penalty. The evert, which filled the
largest of the Law School's lecture hals to capacity, was
sponsored by the Jacob Burns Ingitute for Advanced
Legal Sudiesas part o the annual Law and Humanism
series sponsored withthe New School University.
Derrida described his ongaing seminar on the death
penalty, of which this gppearance wasa continuation, as
focusng on severd threads, including thecrudty of exe-
cuion, the nature of sovereignty in relation to capitd
punisiment, the death peralty in the Western philo-
ophical tradtion, and the world political trend tow ard
the abolition of capital punishment. Derrida gracioudy
encouragedthe audience to participate in the d sussion,
reiterating that he conceived of the event as a seminar
rather than alecture
The issue of crudty was one of the first that Derrida
introduced, nating that the US Constitution bans cruel
and unusud punishments. Theword cruel comes from
the Latin word meaning blood and Derrida argued tha
the word carries conrnotations of making anather suffer
for suff @ingssake, or even taking pleasure inanother's
auffering. The audience for the most part dd not pursue
this paint, and this wasalost opportunity. T he implica-
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tions of Derrida’s dbservation run, fascimatingly, in two
different directions. Punishment is custbmarily defined
as hard treatment imposed because of a violation of legal
rules If sg then does this mean that execution asa pun-
ishment is neve cruel, because it is not merely the
imposition of suffering for itsown sake?Or does it mean
omething entirely dfferent? Capitd punishment has
been justified on the ground that it is cathartic for the
victim’s family. But is an execution for this reason redly
anything more thanthe infliction of suffering for suffer-
ing ssak €? If so then this reason cannotbea jusgtification
for punishment. Punishment is the infliction of pain for
good reasons. It may be that execution, being cruel, can
never be a genuine punishment.

The issue of capitd punishment in the Western philo-
ophical tradition received greater attertion. Derrida
began with the surprising but true observation that no
philosopher in the Western tradtion argues againg the
deah penalty, while many of the most prominent,
notably | mmanuel Kant, advance arguments in favar of
it. Prof. Scott Shapiro picked up this pant, suggesting
that the reason is the dfficulty in distinguishing logical-
ly between death and other punishments The strongest
aguments agai nstthe death penalty are emotional ores:
Executions are unpleasart; they create anxiety because
we can never be certan d gult; and executiors arelike
ly to be soughtandsupported by many people we do nat
respect. These are not the kind of argumerts that philo-
sophers make. Derrida concurred, and expanded the
pant to sugged that perhaps there is no pue philo-
0 phical argument agairst the death penalty. The ques-
tion can be resolved ony inpditicd discourse, na philo-
phical discourse In that case the abolition of the
death peralty inany given society isalways a contingent
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thing. It might be brought back at any time, depending
on the state of political consersus.

Derrida also suggested the complexity of this political
problem a severd points Prof. Peer Goodrich, who
moderaed the corversation, observedthat war is a man-
ifestation of the death penalty, andthatit may be impos-
sible to abolish the death penalty without first abolishing
war. Derrida agreed. He naed that there is a hypocrisy
in the abolition of cagpital punishment in that it occurs
within and is undertaken by a naion-state, while the
nation-gat e preservesitelf by killing externad enemies.
By doing so, it legtimates the idea of killing enemies of
the public—which wauld seem to include the criminal.
In his gpening remarks, Derrida observed tha it is
impassible to separate polit-
ical sovereignty from the
power over life and death.
For this reason, the Uni-
versd Declaration of Hu
man Rights states excep
tions to its ban on capitd
punishment. In order to
maintain an essential aspect
o its sovereignty, the state
must resrve the right to
impose the penalty of
death, at least in exception-
al cases.

Perhaps for thes rea
sons, Derrica naed, the
progress that has been
achieved in the abdition o
cgpital punishment around
the worldhas come about as
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aresult o relations between sovereigns. The European
Community demands the abolition of capitd punish
ment as a condtion d memkbership, a condtion that
play ed arolein France sabolition of the penalty and one
that might lead Turkey, which seeks membershipinthe
Community, to do so as well.

Derrida described hisown participationin the debate
in these terms Given that no knock-dow n philosophical
argument exists the maost one can dois to makesmall
contributions to huildng political consensus Derrida
plans to continueto do this, in books, essay s and semi-
narssuch asthis ore. Itis likedy, onthe evidence of this
event, tha his contribution evertually will na be a
gmall one at all. .
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