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Preface

The theme of the English section of this volume grows out of a
conference on "The Relationship Between Halakhah and Aggadah" held
at Harvard Law School in May 2005. The conference proceedings

presented here, supplemented by several essays solicited for this
volume, share a common perspective. Each, in different fashion,
challenges the view, long dominant in the academy, that halakhah and
aggadah are two separate discourses - the one legal and the other
literary. Thus, the essays reflect a significant re-conception of the

relationship between halakhah and aggadah, which might be termed
'aggadah as halakhah.' Before offering a brief summary of the
contributions to this volume, it is important to place this methodo-

logical turn in an appropriate perspective.

Aggadot appear in the heart of the classical rabbinic legal corpus -
in the Mishnah, T osefta, halakhic Midrashim, and the two T almuds -
and, according to the Palestinian Talmud, are one of the components of
the oral law transmitted to Moses at Sinai.1 Yet, the most common

definition of aggadah is a negative one: everything that is not hala-
khah.2 This definition can be traced to the post-talmudic geonim.3 The

geonim are also responsible for the classic statement of the legal import
of the aggadot, namely that "aggadah should not be relied upon.,,4 Hai
Gaon explains that the aggadot enjoy no legal authority because they

3

See yPeah 2:6, 17a.

See, e.g., Leopold Zunz, Ha-Derashot be-Yisra'elve-Hishtalshelutan ha-Historit
(trans. M. Zak; Jerusalem: Bialik, 1954), 32-34.

See Shemuel ha-Nagid, Mevo ha-Talmud (Bat-Yam: Sh. Kohen-Duras, 1991),
S.v. "Haggadah."
See, e.g., the statement of Hai Gaon in Dtsar ha-Ge'onim, Berakhot (B. M.
Lewin, ed.; Haifa, 1928-1943), Responsa Section, § 357, p. 131.
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are not clear-cut, decisive statements; they are no more than guesses.s

In other words, they lack concreteness or rule-like form. The geonic

approach is largely responsible for the standard view that the classical
rabbinic period produced two entirely separate discourses, law and
narrative, which may complement one another but do not overlap.

Aggadah was, at best, an explanatory system that accompanied the law,
a unique cultural form supplanted in the medieval period by philosophy
and kabbalah. The editorial decision to place aggadot within the legal

corpus remained a scholarly puzzle. Scholars have suggested that they
were placed in the legal corpus to convey religious ideals beyond those
reflected in the rules;6 as rhetorical ornaments; as a result of loose
associative connections to the halakhic discussion; or even in order to

provide interludes.7 As a result of this viewpoint, the academic study of
halakhah and of aggadah proceeded along entirely separate paths.
Aggadah was mined first for its window onto the history, culture, and
worldview of the sages and then approached as a distinct narrative form
in its own right which has enjoyed renewed attention under the im-
petus of post-structuralist theory.

The geonic formula, repeated down the centuries, cannot be found
in the talmudic literature itself, however. Thus, one of the main ques-
tions addressed in this volume is whether the geonic conception per-
petuates the inner-talmudic viewpoint or, instead, transforms it. Put
otherwise, were aggadot viewed as lacking legal import even within the
classical rabbinic period or were they, rather, a means of transmitting

law, or of registering an implicit dissent to a legal rule, or of supplying
concepts, principles, and values to be coordinated with the legal rules?
It seems remarkable in retrospect that so fundamental a question did not

come to the forefront until recently. The reason for this lies in a variety

of factors, canvassed in greater detail in Yair Lorberbaum's contribution
to this volume. But, undoubtedly, a major contributing factor was the

absence of a conceptual apparatus scholars could draw on in order to
explain, on the one hand, how stories - or the concepts, principles, and
values embedded in them - could function as law, despite their lack of

rule-like form, and, on the other, how legal texts could include a nar-
rative dimension. In short, those who studied rabbinic texts lacked

general legal and literary models which would enable them to rede-

scribe the inter-relationship of halakhah and aggadah.

During the past two decades, however, a rich interaction has taken

place between legal and literary theory in the larger academy. Legal
theorists have turned to literary theory and literary theorists to legal
theory for potential insight into common questions about genre, in-
terpretation, and authority. One result of this interaction has been the

flourishing of major new jurisprudential theories, including that of
Ronald Dworkin, who offers a 'third' theory of law as interpretation, in
which law does not consist solely of rules but also of more open-ended
values arid principles which must be integrated with the rules,8 and of
Robert Cover, who highlights the central role of narrative in grounding
law and transforming it into a system of meaning and not solely a
system of social contro1.9 Another result is the deployment of literary
theory to better understand the aesthetic, "expressive and composi-
tional power of legal thought and practice."l0 This interdisciplinary

project is now enriching the field of Jewish studies by providing

7

'Otsar ha-Ge'onim, lfagigah, § 67, pp. 59-60.
See Louis Jacobs, A Tree of Life: Diversity, Flexibility, and Creativity in Jewish
Law (New York: Oxford University Press, 1984), 9-19.

That is, "relaxation from mental strain," as Judah Goldin once put it; see his
"The Freedom and Restraint of Haggadah," in Geoffrey H. Hartman and
Sanford Budick (eds.), Midrash and Literature (New Haven: Yale University
Press, 1986), 57-76, 62.

8 See Ronald Dworkin, Law's Empire (Cambridge, MA: Harvard University
Press, 1986). For the characterization of Dworkin's approach as a third
theory of law that differs in important ways from both legal positivism and
natural law theories, see John Mackie, "The Third Theory of Law," Philo-
sophyand PublicAffairs 7 (1977),3-16.

9 See Robert M. Cover, "The Supreme Court, 1982 Term - Foreword:
Nomos and Narrative," Harvard Law Review 97 (1983), 4-68.

10 Guyora Binder & Robert Weisberg, Literary Criticisms of Law (Princeton,
NJ: Princeton University Press, 2000), 19.
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